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Joinder to a Later Unsigned Document? 
 
 
Introduction 
 
It is well known that a statutory requirement of formality is associated with 
contracts concerning land.  In this regard, s 59 of the Property Law Act 1974 
(Qld) provides: 
 
 No action may be brought upon any contract for the sale or other disposition of land 
or any interest in land unless the contract upon which such action is brought, or some 
memorandum or note of the contract, is in writing, and signed by the party to be 
charged, or by some person by the party lawfully authorised. 
 
In addition to the possibility of a formal contract, the statutory wording clearly 
contemplates reliance on an informal note or memorandum.  To constitute a 
sufficient note or memorandum for the purposes of the statute, the signed 
note or memorandum must contain details of the parties to the contract, an 
adequate description of the property, the price and any other essential terms.1  
It is also accepted that the doctrine of joinder may be invoked in 
circumstances where the document signed by the party to be charged 
contains an express or implied reference to any other document.  In this way, 
a sufficient note or memorandum may be constituted by the joinder of a 
number of documents.2 
 
An issue that may arise is whether, for the purposes of joinder, it is possible 
for an earlier document, signed by the party to be charged, to contain an 
implied reference to a transaction evidenced by a later unsigned document.  
Joinder was not allowed on this basis by Chesterman J of the Supreme Court 
of Queensland in the following case. 
 
Todrell Pty Ltd v Finch3 
 
Owners of land ripe for development were in negotiations to sell the land to 
two property developers.  After a meeting with the first developer, where it 
was found that contractual terms were orally agreed, a deposit cheque was 
made out and given to the owners in return for a receipt.  The owners then 
changed their minds and later signed a binding contract with the second 
developer.  Given their change of mind, the owners refused to sign the formal 
contract documentation that had been signed by the first developer and was 
submitted by the solicitor for the first developer some 10 days after the oral 
agreement had been reached. 
 
It was common ground that the receipt issued to the first developer was not a 
sufficient memorandum to permit enforcement of the oral agreement as it did 
not adequately identify the parties, the price and one other essential term, 
being the provision of a personal guarantee by a director of the purchasing 
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entity.  However, the receipt did clearly acknowledge that the deposit was 
paid in the context of a land sale transaction.  One of the issues for the court 
was whether this reference impliedly permitted joinder to the formal contract 
documentation that had been submitted by the solicitor for the first developer 
which the owners refused to sign.  There was no doubt that the later formal 
contract documentation contained all the terms as earlier orally agreed. 
 
The difficulty for the court was that the formal contract documentation did not 
exist when the receipt was signed meaning that the owners did not know what 
they contained.  In finding that joinder was not permissible in these 
circumstances, the court accepted that, except in the case of 
contemporaneity, the document which is to be connected to, and read with, 
the signed document, to create a sufficient memorandum, must exist at the 
time of signature so it can be a document capable of being referred to by the 
signed document.4 
 
Comment 
 
The requirements for a sufficient note or memorandum to satisfy the writing 
requirement imposed by s 59 of the Property Law Act 1974 (Qld) assume 
considerable importance where a formal contract is not signed, for whatever 
reason.  While the doctrine of joinder may render assistance in satisfying 
these requirements, the limitations of the doctrine are well illustrated by the 
outcome of this litigation.  
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